ZHEAH

1L ORMBRIAR/ 5

o]

— HER M (Dworkin) Efim
6 S N BB

EHKCERSME | e RrEL R
e HM AR M H B - EmRE | @< {0
BOREE O - KIE - BEONSERImE - IERQE
BHE < ZREREE - RHSGERREREL <AL
BROER - BX - HE SRS TRR<E® -
FE<DMEEETEHE DB RIS HE
N o g B2 BT 9 - 3 R K T i A - ) ) S

BUHERF ST R EEQETER - N @
Dworkin{HiLaw's Empire | #IH-d 3% ' B2 5T 59 1L 39 M

iy
gan!

— <KECH S

o@%ﬁ%ﬁﬁ

AR He BB o R
it apa S Rud A Y i s Riigremg gt P S it o
EEREM - KXE - RERKERE SRS EBaRie
BinEE RN TN CEERRE - SEENE
CEEMKRENS ML W - RENIT - H{fd
B QIR I K- S R H- I g R e - e
Iy EE BT B - IR ] o R R R IR B RB R i i
B B i P mk -

| - d=iho




AAHO 16

HEBR AR/ F

-

[ AmE |- 1@ B B E R ERIRH
<EHFHORMIHPEE - HBIHKEHRDE - B
BERE<LLZEIRRE< - IS EEEERKEKKS
<ETHER B E<MAERETEHEcBERE K
BN - m - S I B K R K I R
" - DRSO o sl B B <
& - B EE S R i S i 0 8 << < N R S
NHEMHE - HIRHIEEK - KERFERS<ITRK
rHe S - Q- R S B b H EEON RN R MR -
KR - i R B i e i e R -

EHEBRKHNEHKC<NREREK T MHE - KTk
R - BEERE<ZERE<E< - <K R
EEHE IS BT HEK - R B
B ES gt - KEEHEREEDE T HKETRK
FERK  BRINERKK | & RIKE BIRHIRE
BK R i B K- T A X - R KR E D - Y
S HIR T 2 R M e Y R R R R - R R RUH
BETK - KB - 58 R =SR2 44m
B B T 4 o s B - 12 o B R K T 4 A
B o A e B K- Bl T RO S R nR i - P R
<E@AOIRgHE T HEHKERE - #E4C[Ronald
Dworkin, 1986) (i | ) B Hm IR o K B i B I = 8 5
REZRFEMWERE - A [ REN & KB ] |
(treating law as integrity)& B KB e ( =152 B B

Ry
B _ < B A

B - 2ReEHH QS Kt SR
b= R e =G Bl S R = ees i< Qi o i Bleaeant
- B R KR B R e - (L)
AN BT HU B H( T KRS B IR - RO i R R 8
R o ¥R E 3o A R B R i R B N A R
(conventionalism ) H(#l B H#§ (pragmatism ) 1 & §#
BY - BIEAr RSB SR b HERE R RN - (i) A
EHYRHEEKBHE<HAL | EHEEHT - RER
A i B A N R T B | B R RKT
ERERSERETE - &0 AR KE B E<ENE
R SR HE - (NE)

R E A R R RK ) B A o AR i N HH R
BEE - fEXENROIKRETRNEE - &K
EENERRDRES L | BEKE<EHEEFR
- XY NSRS ERHEX - HIEREKEH
OIS - KERE - fEKEMREIAK -KE
BREHEREE - (M) DEERSIE - (BEID)

BFEFEXFROBEHE R (M) XK
@ RIr B P KRR ERER - B iR B 5
HE i FOIECHE) R o B R ) ) R S R R R
1= .

EioN - BinERREEE R - ReEEae<HiER
HEE | B (M) §EEZRHHN g ik
= (W) IRNKEEHBHAREEIRRESEX




ZEAH

17TORMBRIAR ¥

B - R <ERREr RN EEELELI -
o B R R N B R RN ER KR ENNREE
HENE o K3 - BEIrE KBNS T OB R R
BR - IKEEXRAERE - (MR) EBRKmE
EEZOECK - HBERIrEK - HEX-O B
REEDHEHXIXRBHERG - KNEERERE
BER - SRR - SN - TR REC R
BENE - aHSeHECEBREER - (M)
B AN e ) B - 52 R - B R o B 9
BEERK - KXE - REFXHmBER | @XERN
I EFERENOESEY - DL RFEIRREN
CARNE T S RS o R R 4 1 S
I O HEBE SRR - & F W0 T X 3 B )
R i R K

H] - HNmE

R 0 R B I R e B R B R P R B
KRB - B B I e e B N S i
- FREEHIRKOEERE - EgiEkie<
BB HAKARKENCEREEE - #1805 8w
e | BR - JHHERDouglass North, 1990)& 3 4% {Z 4
EREHERES  ENRERREELCERE -
| REDERELHE - (MH+1) BEEHENKTEE
MEE - BHENE DR SHERMER SR CEK -

s

IrESRER - K - HENENER - S
EERFEC - UEHEN IR REHE SRR
o KE - MKRBIRELERERREEEEFL -
PKRPKEHEHNME K ERERR - (R4
HELHFCEIERENE - S5 K8
<K<BEFIREEFL - REBODHBREERRL
Wi - EAER | <BLELD - AREEE<gO&ERP
M- IS E I O R E <R |
<EBEFCER - HHEBERKOECRE - RBRKERE
KECAKRE<HT - QX | REFEM | RH
i R - NGE G R R B R 4 S < K N B X
R - IRROMRBIRTED [ E-K8 | S8
RERBp-LREER -  REZEER <BEEHFLC - @
BRI - BT ol R0 X 5 ol g i - R - &
RMEmE - R NEEECIKRARBEREER
NERAKEIRN < - I 8 e B R i 8
s - CHAvD) R R EE D RE ERMRme
i - HESFEOBIARKKERE-FENCRRER
N<- SEERN<EZELD - B - RI<EBER
CHKEHEHNERROE - QRN <EEHECES
BHBMICE - MR PBEAENE NG I -~ K&k
H-KIERMHERBITURRERI<ERL -
HEHFHENHERENKERN < - EHE K
I U 45 2SN R o 1 0 3 3 N R B < U R i SR B




EAHO 18

TBEBE LR E

| £ETIES
m

KHEREEEKNST - MIFE NSO SRE Y
BRIE<RM - UKEHRCCEENUEER - @
BEr@@fFHIEHNEYE<RIEEN NHKHE -
HIFE B B B X S N R B 3 I 5 - 44K 4l
HECFRTE<SMEE® - N ENE RN
HELHBE TR o K58 - 0088 D K K Hr g 8434
HEEEE - RSN o8NS EST
1B - @KAREEENEERE - BN Rirda
EMEEEKS - DR ERE LR - S
B-E<TE - REESA®R - B8 - S8
B B R R R - N B RS R K G

AN B B T - )R 0 X O < o B L
HEFEAEERE - oy KIm S 4 0nm a2 | < 8m
HEEZEERERE - fK - HE XK OB E
ERK - BESRSORIRSEE - 8K
REHZHHEERE | MBOH - NERRR LSRR
REWEIMEERIHES NS YR O HEDT -
KR - B ERichard Posner, 1981)& 78 @il K L&
B - KITHEENERENERFE K E<as
B K - PR E @RS K DS mEk - 8
BEMNEEREEFHNOCLE-ENMERE - BES
0 8 < 2 AR 8 T 520 44 I 4% K < I 2 B S 3 L
(H+8) AN Y | < - KSE D mmgE
H - REKNERHEERY - SOSKERG | 9K

T

<A E

R E KRN mCSmEE - Dy - 855
RS IREE - 1988 S 3 e O 18 2 B - R
BHRENERC DS BUERECEEEE - Wi

SHERROENNHET [ HEERE | SREE
- (i)

EH AR - BREOENESBE D HER IS
B~ HRN SRS K HEIR - R R B SR -
HLHEHHECEERMEME D ENETEE
R - REKEEREEKIXWIEREN | - | DEK
NREEKFERT - REXEEREE U BRE -
ERKVEOIALE@REEK D845 - (H+K) &K
N~ DR AN b R HH B B - o 0 72 58 B R
CHERRERE - WAHBSNPEE<EEag
IMHERME - DEWEK - QY - HERh R -
SRR - K TR -

T - EEHIINA

A KSR T - 0 S B IR I R
HREXNEE - PREE - #RIE | BEEHERE - &
BEANMKEREDES - R ESmegm
B - @ENEBREE KT - HgEmieesan
MR - K2 - KEKFHNEF AN M2 b W F
- SBEREE - SHEANEEE TR QD E
MEH | BEEREE - BRE - | BX | BRKEL




ooy 8-

10ORMMB*LAR/ ¥

HEEREERE - KRENREHERRmESE N -

HaESMBEERETY | BENEREEE TR - #
TERHEX-NTEEER - R | BRK | EEREELSFN
WE - HHERERRXERE EEHENI RS R | <
ELHFD - gy EKHARMCEE - )@
K | BMEEEHFEHNNE - X0 R R g
EREREFEANEERR | <BEEEL - #gdnm
KHORMEER - RI1EBRK | BEREELHH
HLES BB - K IRIR I HB 4D - BRI R S R~
MCHFrER - BRESKR | <EEEE - g
HMEKHHRMEER - SRR e
REK | - EKEHEEERE-IR@mE - NEaE
M@ SRR QRSB -

W RE A S IR RS - KRR |
SHEMKRERKELE - HIEREEL - <EBEX
MKREFESKCHBEF S KERH LB EE - B
HE-HRADMEKREERIFEERETE - 98
HEKEKRERIBRE [RKETES - E<EK
IR 0E & HE A B R K - EHK IR S #4201
KRR KBRS WP - TR E < HEE
HEKHEE R [REE- | ERKER - E<
EENKINEED - DR [ #KEDNT T
X E<NED [[FHIK] - RESBESIRER
R B N K ER S MM BT R e e o fHHE nE

e
-+

— <REHH#

RY - HIRE T K @B E K IR oE R R 8 K8 T &
B - ERZiEDpEE<ENegEiE - B
HENEImERENE - ISR SRR
A B R KR RHEE - 2 i < 2 18 Wi < 1 i b
FrmXESiREREXEE - [ KIRE | &
»1 o

MR - KERLBERIDE AR KL 2R
B2 e - B R AT - UK K R - B
BEKERE N R AKmE | & - iy - BEN
NEERI<EXKAXD<LFEHNHEEHB R -
AREIr A BEHEEHER - RKERE - 1
ZX iR RR RN R IR IR B R & A B < R N BRI 2 iR AR Y
KERETERERK - EE<XEEDRREENRE
REORKHKELSEDE® - MEENE R RS
o - BEIR(F. A. Hayek) 3 2 B8 &S0 1% @)
(culture evolution) » (49 ) MUK OH A - E
<EMHPRETHERERNEEE - K22 TS
HAEEMHE RO - REKNB S moY | g
¥ - E<EHENSXIEEMHE - EKKTEHERY
EHNHEEHE  KRETSIREERAEHEEENR
K- B<LEBEKE@IEKCNXES<EHBRE - 19
- WE IR K o ¢ T 37 FE 5 K i 4 S RED i ol ) 4 B e
BEEE - (M)

EERE  FRKHODBEHEEKXKRIES KN MK




EAHO 20

HEHBR ARG

R

gan

E - WYREERNUHEME D HER T K - 1K
S0 0 B o B - R - 4 D 4
KERO# HE R RE - g - &8
ML - KB TRHMHBREEKY - B - B8
SREK FH S N B B B B - 0 RS K I 4R AT 2
o B 2 G 46

2RI R XK IR R ST IR s - (HA0)
I 0T 2 3K A 3 R U o SR BT MR B O | B
< R AR IR S R R e B e N R
IS FE S - B4 B R T O T L I e
B - MEERE (RIEINEREK) < E R 3(1988)
M B B 3K h(extended  order) $R 42 HH i sK P iE - HO
FE W 4 IR R B K R < < - 0 e T A B
e KB - HEERE (KERBEK) SR<MEg
B < KRR H B K - SRRy HeRE
2 KA S N R - 2 1 K I I T R
OH<EHBERODE - ILEE - PRCEERE
AR - 5 R K T [ T R < B 8K e
HEOS e - 5K 6 2 R S 9 L 9 - e TR -
XN - BENEEEE K - BRI B RS TR R
BE -

X6 00 R AT S W - A 4 B B K I o B
- EmHE XD RE SR ICEER - B
I IR X DR I - | O T g B IR IS

— <HKEEH#

BiE | 31RE - BinEE e ERE-<On s e -
KESHEEEHERR - QE<{ Mgk - -
i B 1K 2 5 D 4K AU B A 1 K X B e g - R
R - B 1 M B % < I R e i ) B
MIER - SN TR R Rk - REREY
ERERMYDRIZERKREEW - € [ KIRT W |
£ ERKEXRIE K T @ - (a4
VR EE KB RRICSEIDE - RRarn
H\NEEREE - IR - IKREEREEREAE
i A S5 M Y I R 5 B S B i 3 R - O -
o) 0 0 [ S8 R R R I N B R o R RS
S B B X S B R - 408 R 4 98 K ) i I
B - M - HIBK | BHEEERBEEER - HX -
RERER IR - SRR IR S S
HEIEE - TR - AT BTN It 4 IR R 4
EEIHE - RKNBETRERR - BRE - 2rEyy
Hh N BK - K - B R R e R R R
H - TIEHR G E N EE R e - o - RIERX
R R DX S 18 K R 0 O A N R e B - I L
ERE S - NSNS EEE<SNRFEI< 84
BIEREE N - B ImAN #Hnomos) £ S K < %
e o RS- | SEmseE s R E e -
FRREVEDI Y | WEEE - - #mR g
35 R R I R IR I N A SR B - 3 ) - U 3 A




ZHEAH

2l OREBHEIAR/ &

MXEREREREDER - IRSZESERFRHARE
PRE<EERLHE - BRRERCEKSERE
o (1) HBRAREEN - BRENEXH
BEAXEREHDE - INEHREISEEES#E
SEE T -

BT - AN B

RHEERE - $I<EHR A0 HE S H R b
e - BRI X R AR I i I B R [ A R e
2 EHKQ\NRIE T - 58 dh 8 2 o 8 X <
HEREIRE - 19 | R K <KERER @ mos
@ o KIE - REEANTERHESHBE<ER
RBEME - REZ@ERAZHI@EERL | fIE
IiREmRER BRI - &S EEEKD - X
IR EE - XX [ ROERSIE | # R XA E RIS
KESHERRNS - RERLEIORE - Bk
HHER - K@l - SREHFELERXREER
- PSS IS B S S - i R Y ST B i
FREORNRRBEEEMR - HEKEERZHRE
HHE<HEETZ R - KiREERJEEI]E
o R o RN BT R K - ARNE BN E
I 8 R X =

(1) <o

| TS
pusl

— < HKEH#
-+

] EELHERAEEECE - HNETRNET
- VB HEREfrRE CRBEEYH
m o K - MEPENIEHERRKEMERE -
I EERE - EEAHKCEIER I ERK - O
¥ - 3R S RN - REK IR E SRR
N KKK ET N - WK IR E<H
B EERREHBER K HRE - KOORRr X
HERNUIEHnEERRERK - KB - iR
S HIKEITREEHERE - MRSy
0T PH AR - MIKE RIE R EK - RKERESBK
HEEER - KB - RS | B RS S
¥ - HmBERKERKXHNEEZRRIPEREHK - &
SRS L i ubiind 1 1 4

S ESES - BT 2 @ik o
- REIEK SRR HER e RES
A - R R A R I R - BEEERKR
G AN BT R PR R K - S HKEENELEE
KiglfFE - EMR-KEOCEE@IELGHNER -
RS BEEREBEDLEKEHERK - ECRER
TRE X IR ERRE - IR BK IR R B S B
Eimime -

(/]) shied B
HEEBESERE - #ikOERR TR IRECHE




EAHO 22

HEBRLAR G

5

W R TR - R B 6 O R T S R A K B
£ - BB R T S 1R T B R -
- R R B R R R - R - T R
B - ARNIRICRNSRKER - BRSO ER

9 T ) ) 6 B R .

156 S0 EEC S0 X IR 4 Y s A B M R
A~ O e B 2 R B ) o 4 e o 4
B - KR DI SR S R - N -
P 1% 32 0 R I T U - S 4 A S
9 R KO IR B B S AR S R - R I
IR HE K - ED 6 B D - YRR
I B B D M S 0 | B

HE - KEREK-22 08 NEH IR B S8 ED
EKHER - HFHEK - SENCREEE MDY
W<IENE - EIEE [EK | SRS EEREER
HRH<IE - @HEREEBEEmE HLSREEE
R - RS0 R 6 T 08 1 I v R I e 9 T 1) 2
CEEY - EE<SroERYIRERLNRIDE
#.-EED - EHNERH R ERS IR Y
BB R DD T - 5T i i B By
B B D A I R o S B - B AR R B I
KRR ENEER TR D @ - K28R
RIS DRRE < S L BN - B
R SR B E R R B R - FERE - HEK

— <A EC
-

ER | & - ZNHEEEHKE KRR EK T KR
T B M e

(1) K o

R {4 3 o 5 W 4K ) - 0 e e R N K AR i U S
EORE - AR BPERTERKRR - &7 2B KRR
R E RN HE RN PE K - i - MERIKEE
R K - B S an - 00 B O R O N BE AR
B AR 0 MR R IR S Y IR K S i - MR R IR &
SEHKHUERR KRB TR EEENHE TR -
PHSEERKEDHEHE | fHEH - XEY
M FE R RS MERDEERRCRERE - BK ML
L REEMRNLERIIE HEE KRR
i o K5 - R I KR <&K S - IREE
REHEZRENET TR HE - BB T X
BEREKHMBKBPRXEKKRMESK -

(g) s

0 e B B X X R R R EGE R - PR ER L
B X R B R P 4R Y B R B K R e -
SR B KR BENBEEE - SRBCRED
I | RIMEHEEEE - SR ERCE RN
Hh o BRI K I R - R E R BT
RSB - T - DO | SR AR KR Y -




ZEAH

2ORBBHLAR/F

HHEBEERXEOTERMESEHE ZHE - 8K
FERHEHERNARERE<EHESTIARMEBHK
H- 2l - KREKE#HEBR AR - SOIEEHE
W RS EEHE R EENEKE R -

BXEORERENEBEDSEEHERFIK - 5o
R 2 A B 4 8 R R R O SR B T R B
F - WEDOEHTH - EMEREENNEEKE
EmHOBEY - BENXEEEDNRKENHNIBRRKE
HNHEDEIR - 198 EHEE TR & ok
BORIR - DR SV E F @& S SR R R N B
BLHPEE SN EREL - Hasihie - i~
£ @B R XIEE g RE R -
Mo S | SRR B R K e X R X R o
- IEK S EROERCIR 8 3 X Y I s N S B
B HE - REDRHEIE #HLex Mercatoria
merchant law) 3 E £ B HERE -

HEHENDE - TR REMHmTEENG -
FREHNREHKSMEEENG - A%OEE<SE
R B K T I - RIS KR - EE R
EREGE<EHEHNG  AFTEFERECEHE - 5
CEHERR - KHE<EREHHEKERER - ER
EHMEEHNEANDE - R S H B
(common law) #{E(EK - (0 4+1) EHEKEHEKE
SO 5 2 R MR R -~ ) R i s A i

Rrn sy
punl

— <KEH@
-+

R 8 A o BRI S Y S R T K o B e
B - H A 0 e AT e R o &K - TR N
I &M - 1756 Lord Mansfield $2 H #K B £ 0 42 K 4
f(chief justice of the English court of King's bench)ff -
B~ | BHRERSEDXKERLDEE - K -9
Bz O K- EOK B G SDEHRG | & - b0l

EHNEIRIEZERXFERICE HBHIERR
NIy - B IERXOERERBEE
MW - MRENHE IEE NS KB E<EX
IR o K-2E) -~ S RS B R T B IR KN
E - BRDELONTY - BB RS S - <N
T M % By L RED £ B ostricism) B IR B ) B i < - s
BHROIREFHEH - B - EHHEKE K HK#H K
MRE - ENHeE R E<EROEET - WHR
KR EAHE<HEREHERE - (M I+8) BE&HH
RIS HRE<EHNDMENE -~ SR EE<
(law merchant) X #2 $K S N0 E K - SR HE B8
TLinEH SR EERKRELRE - B | £
HATH-EREE SR BHE - EOERKEEEL
RUHHERANELEEHEKE - HREKEORIKE
e - EREEEKCERBOEREN (IKXKUERE
H-8) SIEE - THESKTEHENEEERER
REKETIZRELE - (Ml4)

L S B R 3 5 i R K R R R B R




2o

AAHO 24

BEBRLAR B

-

RE KRB L EREE - Wy HE S n - 535085 4
EREM - EXREIARLNNERCENBIRERE
WReoMEBERHBESENERIERLER<E - "
ﬂﬁﬁﬁﬁﬁﬁ%%uﬁm%%ﬁ%Mwﬁmﬂﬁmﬁ%n&@
Bt - R R AR - 18 5 BRI B I ) 1< 1 B 2 3
RN E [IRE | - DmY &R 5 98 4 L 8 40 1Y
EN@SIEE - R [ Bnes | £ - IEddEg
4 BT A o D S P O R - R - RECRS A B
o 5 R R KO K- S R R A - BN S AR D B R
s | WIIRE(nsight) « (31 4+-K) ¥ - HKER
EESTHREE - B EH AR RIT R m
RSB R - A S N 38 5 B R S R A
SN S S R M - I e o 0 R 4 0 X U 4
R BT IR - o B I B R I S B SO R D IR R
EREL [ O S MR BB | (responsible  self-
regulatory structures) = ([P ) B mEWTK - )
BHEIEERKR X EERANS DS mERm | &
-
HH - HgHe Rl o~

2 R34 BT ) 48 3 e R o N I U e R
ER® (4L MRS oiER - Hegg

ERRBE K - SRR NE SR - @
EEMRARSEMEE | R - RN - oEeg

— <HKEHH@

KRBEBHHIEK N BRI R
e O KO R o s 8 K 1 B B K i I s s N o
B - BN MRS N K KR B S S R o
HEMITENE - KREBKET - 3 mis sk ny
NG EHERER | BN EHOSmOEE - Fx
PREE - 4B B S R T X B o 4 0 i
BOR O - 9 5 08 0 0 18 i [ % 42 30 9 I 3
REUERE R DRE X IR R - 185 - RES
K- IR b 1 - IX R 0 R i X 2 U - B
REXeHEZUNBOERECRERCONEHE
L o 4B ) 3 B R B IR B B B - SR IR |
BEIEUSENKERMTE  BHEKERREE
RHECERSF KRB A HER - Bk
HEMHEYBOIFRHB R EHRHR HDE - Loy - &8
HEHEEQRREN R EEERN - KKRW I 5
BRI AR fe i R H - 0 | B4R R R e Em
CERE RIEVSLTHEE - KECRBZTH
B - - BEEISEDE | B
ERHEFESITE TERHEEEDRK - KK E 550
¥ S IRE -
KKERBEN IR CEHEHNBENEZ HiIR
T - KEKREENK RKEKERECK - MKHRE
RMEKHRRER - EREENEBKK R - Hip
T <ES@RERN - @K EREE - K2




ZAEAH

ORMBRIAR

HREXKE K IEEA<ERK - ¢<EHE - BRE
REE M e TR IR S R - R - KKEa®
HEMERENS | THBETE - REdE2wEilk
IERECERNTRERERE - AREEREEN
T REKKE @G B - DN ERIKKE
BB - LN - HENBIKERKKER - | B
HRKRTEEORBLEHESEK - | | REHNRKE
R o R R B RR R O R -

2 4 A 6 S e o R ] R D 1 ) I - )
SEHE RN - EREXIEHERREEREAREE
MEHSEROEEN ] - BREEER - I - HEn
el - RXSHmEYN | BFEREREE - ER
SR RICE H#EHE - SHR2E<Emk - B
HEXKKEHIER | A SHBE@ - E<EWENR
B - HRE KIS B I E BB EENEK - X
=K K B E 57 8 A # KO XV RE - K R E
= o HIEE - NS GE AT i 2
ERmEiNE g -

XN - =] R e o X Y0 o1 M o R B -
H-HEEPHEXRCRENBEEKKE@XHHEEE
Kifed - REKCEZREE-HEKKE@KCGER -
EWHERER - MEKKEOR RIS REHERE
HERERY | B -

REREENRKKREBEZKKEZDEEDERN

e

puni
— <K E
-+

- MEHENRE DM RS RN RTEE K
BESDNE - S - SR REKKEESRNTKE
- ERER(NE KRBTSR ERIQEE RHE - K
REFEGEEKRKERETEZLEBBXKSHE - ERK
£ RERKE TR K E {HE H OB B 4 &2 #F 08 2 4H #
RIR - I HEE I e X i 1 i TR i R R AR - R M [ g
RNEREHEK T RERHELERE@ - MRS
A SR B P T OE HE - (&K A Ae Re @ oimid < ol S St
W& TR )

e e

Hy 1F B

Bemstein, Lisa, * Opting Out of the Tegal System:
Extralegal Contractual Relations in the Diamond Industry,.
Joumal of Legal Studies 21 (January 19922), pp. 115-577

llllll . Y Law, Economics, and Norms:
Merchant Law in a Merchant Court: Rethinking the
Code. s Search for Immanent Business Norms,:
University of Pennsylvania Law Review 144(1765) (May
1996)

Boyle, James, ¥ Anachronism of the Moral Sentiments?
Integrity, Postmodernism, and Justice,. Standard Law
Review 51(493) (February 1999), pp. 493-527.

Buchanan, James, * Moral Community, Moral Order,
or Moral Anarchy,. in Liberty, Market and State, 1986

Dworkin, Ronald, Taking Rights Seriously, 1977.




EAHO 26

HEER ARG

ST

. % Is Wealth a Value,. Journal of Legal
Studies 9, 1980.

, Law_ s Empire, Harvard University Press,
1986.

Hayek, E A., Law, Legislation and Liberty, Routledge
& Kegan Paul, 1982.

, The Fatal Conceit--the errors of socialism,
1988.

Johnson, David R., and David Post, * Law and
Borders-The Rise of Law in Cyberspace,. Stanford Law
Review 48(1367) (May 1996), pp. 1367-1402.

Milgrom, Paul R., Douglass C. North and Barry R.
Weingast, * The role of Institutions in the revival of
trade: the law merchant, private judges, and the
champagne fairs,. Economics and Politics 2(1) (March
1990), pp. 1-23.

North, Douglass C.,. * Institutions, transaction costs, and
the rise of merchant empires,. in James Tracy, ed. The
Political Economy of Merchant Empires, Cambridge
University Press, 1991. pp. 22-40.

, Institutions, Institutional Change and,
Economic Performance, Cambridge University Press, 1990,

Posner, Richard, The Economics of Justice, Harvard
University Press, 1981.

, Economic Analysis of Law 3rd ed.,
1986.

— <AXKEGK#
\Tl

., © Social Norms and the Law: An
Economic Approach,. AER Papers and Proceedings
87(2) May 1997), pp. 365-69.
Smith, Munroe, (EREKEH) &8 K@M - {0
BEREME - (KEBP+HKEmWER) -

Ml BN HRRCERrEREDY CERE
RAFE - RN E SRR RS S T -
N DEHX P - GEERKEE TN KEE) K
(EEHEEEEARE) -2 (20004 HID ~ REAR
W) - ARXIENIR - (E K 4 S 1) 480 B 3 i G
BR) - (K+11EKm - OKHEEEEHEX) -
Morl--® Law is an interpretive concept. Judges should
decide what the law is by interpreting the practice of
other judges deciding what the law is. General theories
of law, for us are general interoperations of our own
judicial practice.  (LE: 410)

- KR - RO ST o B B T s
FHE K - (SR R A 9 B 5 0 A i o e 11T
FEWIH - . [Mn a conventionalist regime judges would
not think themselves free to change rules adopted pursuant
to the reigning legal conventions just because on balance
a different rule would be more just or efficient. In a

pragmatist regime no conventions of that sort would be
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recognized, and though judges would normally enforce
decisions made by other political institutions in the past,
they would recognize no general duty to do so.. (LE:
148-9)

4 8 -+ We accept integrity as a distinct political ideal, and
we accept the adjudicative principle of integrity as
sovereign over law, because we want to treat ourselves as
an association of principle, as a community govemed by a
single and coherent vision of justice and fairmess and
procedural due process in the right relation. (ILE: 404.)
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WP --So law as integrity rejects as unhelpful the ancient
question whether judges find or invent law; we understand
legal reasoning, it suggests, only by seeing the sense in
which they do both and neither. (LE: 225)

W<+ A judge who accepts integrity will think that the
law it defines sets out genuine rights litigants have to a
decision before him. They are entitled, in principle, to
have their acts and affairs judged in accordance with the
best view of what the legal standards of the community
required or permitted at the time they acted, and integrity
demands that theses standards be seen as coherent, as the
state speaking with a single voice. (LE: 218)

#M-R-- And suppose we identify as its ~ moral traditions.
its popular morality over some sizable historical period
including the present. The distinction is then fairly
straightforward between these ideas and the community. s
law. Its law belongs to the community not just passively,
because its members hold certain views about what is
right or wrong, but as a matter of active commitment,
because its officials have taken decisions that commit the
community to the rights and duties that make up law.
-.The concept of law, understood as I have suggested, is
itself neutral between-because more abstract than-these

competing explanations of the connection between a

— < AEC
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community. s reigning opinions and its legal
commitments.. (LE: 97)

M+--° Law is also different from justice. Justice is a
matter of the correct or best theory of moral and political
rights, and anyone. s conception of justice is his theory,
imposed by his own personal convictions, of what these
rights actually are. Law is a matter of which supposed
rights supply a justification for using or withholding the
collective force of the state because they are included in
or implied by actual political decisions of the past.. (LE:
97)

WA BMEYHESERE MR E N R £ 0 i
EERE - PREFCEEHREBEXEEERRE - &
EXEERREERHEMBR - K@ - IR | e
32 I R IR R AR R R G L S I I - [T 5 Lo K R e
EHE - EORMEVSRERKIKNE - REEE
X o) R 2 TR R L I R I ) R i o B R RS -
BRELSKEIIRM Robert Ellickson (1991: 126-
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il BRI - . We want our neighbors to
behave, in the day-to-day dealing with us, in the way we
think right. But we know that people disagree to some
extent about the right principles of behavior, so we
distinguish that requirement from the different (and
weaker) convictions that inform and shape their lives as a
whole, rather than capriciously or whimsically. The
practical importance of this latter requirement among
people who know they disagree about justice is evident.
Integrity becomes a political ideal when we make the
requirement that they act in important matters with

integrity, that is, according to e same demand of the state
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or community taken to be a moral agent, when we insist
that the state act on a single, coherent set of principles
even when its citizens are divided about what the right
principles of justice and faimess really are.. (p.. 166)
19 | #8-4 ~ Dworkin i &¢ ERawls iZPosner £ i 4 K- [E -
Rawls EPosner §& 2 42 F #§ mY | ¥ i G0 ik 80 [ 2 B 44
X5 BB - [EDworkin & RS A8 Ho #% 0 m BT < & 4m) 89 B
& - B NE<EB<D@ENFHNERR -

Wl BRRE WA - . The order that the
Jjudge is expected to maintain is thus not a particular state
of things but the regularity of a process which rests on
some of the expectations of the acting persons being
protected from interference by others.....While the judge.
s starting point will be the expectations based on already
established rules, he will often have to decide which of
conflicting expectations held in equally good faith and
equally sanctioned by recognized rules is to be regarded
as legitimate. Experience will often prove that in new
situations rules which have come to be accepted lead to
conflicting expectations. Yet although in such situations
there will be no known rule to guide him, the judge will
still not be free to decide in any manner he likes. If the
decision cannot be logically deduced from recognized
rules, it still must be consistent with the existing body of

such rules in the sense that it serves the same order of
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actions as these rules.. (LLL, I: 115-116)

M4 NEMunroe Smith#i - SREE B - (&8
G SR ) - K178-184 -

0l MRS A2 ) i K R B e i 0 4
(Munroe Smith, p. 178) - &EDouglass North & )
‘Thomas Scrutton, The Elements of Mercantile Law (1891)
EREEHT - Mansfleld R EM RSB EENT KLY
RIRER -~ B m N R R B R E | BXR - (North,
1991: 30-31)

W48 - North W#IEE | 0 E R o i ik =
(good faith principle) ~ B8 BT E B2 - T o -
D AR - 5 S oK < K R T A R e
WERE#ET - HEHANK - BiEZIi(bona fide
purchaser) w I KHELR - KNS BRHEMEZHE
B EX - (North, 1990: 149-151)

Mol - B ELisa Bernstein ¥ 77 2 #% 10 $i(Bernstein,
1992) B g $#K(Bemstein, 1996) < G5 #E $K & 1 1R
K- Dworkin 86 il B 45 <R e 4 1Y 1 S0 & BR s
N - KEHKEXHENEXNZE RIVERE - Doy
R B R AR B o 2 i 2 RS 1< 0 ) S B B
#HEmk - PONHBENERREMEENER -
{4 .- mJohnson and Post (1996: 1387-91) -
i+ < -7 Sentimental lawyers cherish an old trope:
they say that law works itself pure. .. Law as integrity
(we might say) is the idea of law worked pure.. (p. 400)




